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The justice system includes laws, procedures and spe-
cialised agencies that focus solely on juvenile offenders.
Since at least early last century there has been recognition
that criminal justice should proceed with caution and
restraint in dealing with the lives of juveniles. In particular,
the view has been that ’get tough’ solutions have the poten-
tial to wreck young lives and at the same time increase rather
than reduce levels of youthful offending. One protective law
in regards to juveniles restricts their public identification.
Yet recent ’get tough’ moves have resulted in changes to the
Children (Criminal Proceedings) Act 1987 (NSW) (the
CCPA) where s ll(4)(b)-(c) removed the prohibition on
public naming of youthful offenders in 2001.1
Such moves are not restricted to New South Wales as sim-
ilar shifts to publicly name juvenile offenders have been pro-
posed in Queensland in order to permit identification in the
media of those aged 14 years and over if they are convicted
of serious crimes. This proposed policy also recommends
that habitual offenders - those charged with three or more
minor offences - should likewise be named.2 Such proce-
dures are already in place in the Northern Territory where the
names and photos of young people can appear in the media
and only the Supreme Court can suppress the release of
names in special cases.3
In this article the issue of nmning and shaming young
people will be addressed by first examining a high profile
sexual assault case in New South Wales where two of the
offenders were not adults at the time of the offence and
where there has been a recent application to the Court of
Criminal Appeal to overturn the suppression order. This case
has already garnered considerable public and media atten-
tion and a book was recently published on the matter? The
focus on this case is important because the judgment handed
down late last year preserves the anonymity of those who
were underage and thereby extends this cloak to the older
family members involved in the crimes?
The article then canvasses arguments for the protection of
certain categories of offenders, and explores the interna-
tional laws that offer protection for juveniles. Some research
evidence will be provided that naming and shaming offend-
ers can lead to degradation and stigmatisation and even vig-
ilante action. Finally, an alternative approach, known as
restorative justice and reintegrative shinning, will be briefly
presented because this approach demonstrates that young
offenders can be sheltered while at the same time giving the
community protection and satisfying the need to publicly
recognise criminal harms.
Suppression order case in NSW
This case involves a series of rape offences occurring in
mid-2002 in Sydney against female victims (L, H, T and C)
who were aged from 13 to 17 years. The perpetrators are four
brothers plus an adult friend (RS), who resided together with-
out parental supervision. Two of the brothers (S and A) were
adults aged 23 and 21 years, and the other two (M and R)
were aged 16 and 17 years at that time. According to court
documents, on Saturday 13 July 2002, two of the victims
were in the city and missed their last train home. Three of the
brothers picked up the girls in their car and took them back to
their house, and along the way they picked up another
brother. A home video of this night was recorded, showing all
six people ’hanging out’. No sexual activity occurred, and the
victims were taken to the train station the next morning.
Two weeks later the female victims received a phone call
from the brothers and were asked to ’hang out’ again. Three of
the brothers, plus their male friend, picked them up at the train
station and went back to the house where R was waiting.
According to the victims, one of them was hit by S and taken
to a bedroom and raped by him with further threats of vio-
lence. During the offence, this victim asked R for help, but he
refused. S then told R to take the other female victim to
another bedroom, at which fmae R took her mobile phone and
left the bedroom. She was subsequently raped by M and
threatened with violence. The two females experienced a
number of rapes by the five offenders and were then driven to
Campsie where they were told not to tell anyone. However,
the victims did call for help and were immediately given med-
ical treatment. On 29 July 2002 a search warrant was granted
for the Ashfteld home and by the end of the next month all five
males involved had been arrested. They were charged with
eleven counts, which included aggravated sexual intercourse,
aggravated sexual assault and aggravated kidnapping.
Three of the offenders were represented by counsel, while
the other two were not, and a separate trial was granted for
the two unrepresented offenders. During the lxial, the
offenders gave an alibi involving another brother, but this
was rejected, and none of the offenders made a successful
case of consensual sexual intercourse. It is alleged that all
four brothers claimed their innocence and showed little
shame or remorse. The young men also claimed they had a
dysfunctional family in Pakistan in which they saw a tot of
violence and abuse on a regular basis.
In October 2003 R, M and RS were found guilty of all
charges, and the following ~nonth S and A were also found
guilty. Sentencing began on 20 February 2004 and con-
cluded in March that year. The offenders were ranked by cul-
pability: S and M had used knives on the victims; RS and A
cormnitted one offence each; and R claimed he did not com-
mit any rapes, but was guilty of not preventing them and
holding one of the victims down during the assault.
Therefore, the sentencing was different for each offender. S
was sentenced to 22 years imprisonment with a non-parole
period of 16.5 years, and becomes eligible for parole in early
2019. M was sentenced to 22 years imprisonment with a
non-parole period of 13 years, and becomes eligible for
parole in mid-2015. A was sentenced to 16 years i~nprison-
ment with a non-parole period of 12 years, and becomes eli-
gible for parole in mid-2014. Lastly, R was sentenced to 10
years imprisomnent with a non-parole period of 5 years, and
becomes eligible for parole on 31 July 2007. (On 14 April
2004, RS died in tragic circumstances.)
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Two other rape cases also involved these same offenders.
On 14 June 2002, T went with two friends to the home of the
offenders and became intoxicated. Upon returning to the
main room from the bathroom, A took her to a bedroom and
raped her, and then she was raped by S and another man.
Shortly after the incident, T and her friends were driven back
to the train station by A. Another rape occurred on 14 July
2002 when C was picked up by S, A, M and RS and taken to
the young men’s home. At that time, M had consensual sex-
ual intercourse with her, but then she was raped by S and
sexually assaulted by RS. The victim was then driven home
by A and M. The offenders were found guilty and the sen-
tences were added onto their previous ones. S has now been
sentenced to 28 years and will be eligible for parole on 12
August 202~. A is now serving 19 years and is eligible for
parole on 31 July 2016. M was sentenced to an additional 12
months imprisor~ment but ins non-parole period was not
extended due to the sentence he is already serving.6
The details above are complex but have been included to
reveal the difficulties in apportioning culpability for
offences where there are multiple victims, offences and
offenders. They also reveal the dilemma of granting
anonymity to multiple offenders when some are juveniles
and others are not. The above details, extracted from the tri-
als and judgments, further demonstrate the horrendous and
aggravated nature of these crimes. However, it should be
remembered that many young people offend in groups - for
example a gang rape by a group of mature adults may be a
very different kind of offence to a gang rape committed by a
group of young people especially where they are related.
Finally, the horror of this sustained series of procurements
and sexual assaults does need to be placed into context.
Although juveniles comprise 12.5 per cent of the population,
data from South Australia (police arrests) and New South
Wales (Children’s Court appearances) for the year 2000
indicate that sexual assault offences comprise around one
per cent of all offences committed by young persons.
Therefore the overall level of such offending by juveniles is
low and each case should be carefully considered in light of
the circumstances.7
Back ro.und to., protective
laws for juveniles
Much of contemporary criminal justice systems are based
on the classical approach as promulgated by Cesare Beccaria
in the late 1700s, who attempted to restructure justice
processes so that they were both fair and effective. Beccaria
’objected especially to the capricious and purely personal
justice the judges were dispensing and to the severe and bar-
baric punishments of the time.’8 He wanted punishment to be
public, swift, certain and proportionate, among other things,
and his essay On Crimes and Punishments became the foun-
dation for the French Code of 1791. But his views have res-
onance today where there is often public opposition to what
appears to be lenient punishment for one offence and penal-
ties that are too severe for a similar offence. The French
Code treated everyone exactly alike, since only the act, not
the intent, was considered in deter~niinng the punishment.
The problem was that the Code was too rigid and failed to
allow for discretion so that later revisions permitted judges
to consider ’factors such as age, mental condition, and
extenuating circumstances’ ?
Following in this classical approach ’adults and juveniles
were treated the same: deterrence was the main object’ up
until the early 1800s, although even prior to this time some
commentators suggest that there were instances of leniency
and care provisions for children.~° Laws were overhauled in
1849 with the introduction of an ’Act to provide for the care
and education of infants who may be convicted of felony or
misdemeanour’ (13 Vict No 21). A more significant legisla-
tive change was the introduction in 1850 of an ’Act for the
more speedy trial and punishment of juveinle offenders’ (14
Vict No 2). The legislation ’also allowed for different and
lesser penalties to be applied to juveniles convicted of lar-
ceny than were applied to adults for the same crimes, and
began the process of development of children’s courts in
Australia.’" Thus, by the end of the 1800s there had been a
shift from punishment to treatment and a clear acknowl-
edgement that youthfulness should be taken into account.~2
In New South Wales the Neglected Children and Juvenile
Offenders Act 1905 established a separate Children’s Court
which was based on the notion ofparenspatriae which came
to refer to the responsibility of the juvenile courts and the
state to act in the best interests of the child. In this way ’a
separate Children’s Court and separate penal system can be
seen as a humanitarian advance on former methods of deal-
ing with young people.’~3 In many Australian states
(Victoria, South Australia, Tasmania, Western Australia and
the Northern Territory) ’Children’s Courts are now open to
the public [and] all states restrict media identification of the
child offender but allow such identification with permis-
sion.’~4 At least, that was the universal situation until recent
changes in some states and territories, as noted above.
The age at which a juvenile offender can be treated as an
adult in the criminal justice system varies from state to state,
but ’the Australian Law Reform Commission (ALRC) and
Human Rights and Equal Opportunity Commission
(HREOC) have recommended that all Australian jurisdic-
tions set the minimum age of criminal responsibility at 10
years and the age of adult responsibility at 18 years.’15 There
is a prevailing view ’that a child aged seven or under cannot
be guilty of a crime’?6 This is due to the idea that children are
morally different from adults, because they do not have the
same judgment skills, self-control and ability to know right
from wrong. It is also argued that adolescents take more risks,
pay less attention to negative consequences, are impulsive
and look at short-term outcomes not a long-term perspective,
as well as experiencing greater peer pressure which can make
their offences qualitatively different from those of adults. The
concept of young children being incapable of wrongdoing is
known as doli incapax. In order to rebut this idea ’the prose-
cution must prove beyond a reasonable doubt that the child
knew that his or her act was wrong as distinct from an act of
"mere naughtiness or childish mischief".’~7
There are also international provisions that help to protect
the interests of those who are not yet adults. Australia is sig-
natory to the United Nations Convention on the Rights of the
Child (CROC) in which Article 3.1 states that ’in all actions
concerning children, whether undertaken by public or pri-
vate social welfare institutions, courts of law, administrative
authorities or legislative bodies, the best interests of the
child shall be a primary consideration.’ This Convention
’deals more specifically with juvenile justice issues in
Articles 37 and 40, winch cover a range of matters relating
to the rights of young people accused of an offence, and their
trial, sentencing, and punishment.’~s Regard should be had as
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well to the UN Standard Minimum Rules for the
Administration of Juvenile Justice (the Beijing Rules) which
’Australia helped to develop’ Y
The CROC recognises ’that children require special pro-
tection because of their particular vulnerability and stage of
maturation (for example, prohibitions on sexual or economic
exploitation, or special requirements before the law, such as
sentencing dispositions aimed at social integration).,20 Under
Article 40.1 there is special mention of r(mtegration and
allowing a child to again become a constructive member of
society. Another right children have under the CROC is the
right to privacy. This cannot be enforced under Australian law
at present, but HREOC could investigate if there were
breaches of this intemational convention. Indeed the existence
of the UN Standard Minimum Rules for the Administration of
Justice means that across all Australian jurisdictions there are
severe restrictions on ’the publication of any information
which would allow the identification of youths found guilty of
a c~mainal offence in the juvenile jurisdiction.TM
Juvenile shaming and the media
There is no juvenile cr’mae wave, yet this is constantly
exaggerated by politicians, community leaders and the
media. There is a perception that juvenile crime is ’out of
control’, but this is largely drawn from high-profile media
coverage which tends to focus on the most predatory and
sensationalised cases, and because the offenders are juve-
niles this tends to make the crimes seem even more shock-
ing. Although there has been ’an enormous increase in media
coverage and publicity in juvenile cases in the last decade,
this coverage s(fll tends to report outlandish cases.’22
According to a survey by the Australian Institute of
Criminology, the community generally supports (by two-
thirds) a rehabilitative approach to juveniles. In this regard,
’journalists should be educated and persuaded to cover the
broader debates and theories underlying the administration
of criminal justice, and to move away from purely sensa-
tional news reporting. A more informed public would hope-
fully influence politicians to move away from a law and
order strategy against juvenile offending to a strategy with
hallmarks of diversion, protection and rehabilitation.’23
A consequence of broad media coverage of the offending
of young people is that individuals may be labelled as crim-
inal which in turn may transform them into identifying with
timt label. Public labelling can lead to sfigmatisation and a
community may know these individuals solely by their neg-
ative tags. While it is important to condemn deviant behav-
iour, any labelling should be attached to the behaviours
rather than the person who committed them in order to pre-
vent a self-fuffillmg prophecy to live up to such labels.
Clearly labelling theory most directly applies to juvenile
offenders ’given the general view that young people and
children are more impressionable than older people, and
therefore more likely to respoud to any labelling that might
occur.’24 In regards to public naming and shaming, having a
suppression order on the release of juvenile names can min-
imise the harmful impacts of labelling?~
While people in the community believe that knowing the
sexual offenders in their area can better protect them, nnfff’l-
cation of offenders does not guarantee victim protection and
may even give a false sense of security. Community notifica-
tion also rests upon the idea of the predatory stranger but rape
is more often a domestic crime rather than one committed by
those unknown to the victims. For example, in Australia in
1994 there was an 80:20 ratio of known versus stranger rapes,
yet the media misrepresents this fact. Another negative aspect
of naming and shaming offenders is that it may lead to
harassment and vigilantism, which can harm fair trials and
further punish offenders after they have completed their sen-
tence. It can also discourage sex offenders from seeking treat-
ment because of fear of reprisals and vigilante actions ?~
A more positive form of shaming is that which is called
reintegrative because it does focus on the deed rather than
the person. It also takes place in a supportive conferencing
or mediation environment in which victims, offenders and
interested parties can play a role. Under this restorative jus-
tice approach, the offender becomes an ’active player
required to understand the consequences of their actions,
accepting responsibility and taking action to repair the harm
caused by the crime.’2~ The core claims of r~mtegrative
shaming theory are: ’(1) that tolerance of crime makes
things worse; (2) that sfigmatisafion, or disrespectful, out-
casting shaming of crime makes things worse; and (3) that
reintegrative shaming, or disproval of the act within a con-
(muum of respect for the offender and terminated by rituals
of forgiveness, prevents crime.’~ With restorative justice,
everyone involved with the crime comes together to resolve
the consequences of the offence, usually in family group
conferences, and there are high satisfaction rates by victims,
offenders and members of relevant communities. Offenders
must take responsibility for their actions and face their vic-
tims in order make amends.
Reintegrative shaming rests upon the idea that ’it is not
the shame of police or judges or newspapers that is most able
to get through to us; it is the shame in the eyes of those we
respect and trust’ that has the greatest impact?~ However,
there are many who believe that this form of justice cannot
be used in sexual assault cases because of the intimate nature
of the crimes. Yet a recent study by Kathy Daly that com-
pares 400 court and conference outcomes for both youthful
victims and offenders in South Australia over a six year
time-frame found that ’contrary to the concerns raised by
critics of conferencing, from a victim’s advocacy perspec-
tive, the conference process may be less victimisiug than the
court process and its penalty regime may produce more
effective outcomes.’ ~
Bond Universit~ Faculty of Law proudly supports the National Legal Eagle 3
Lincoln and Otto: To name and shame or not
Published by ePublications@bond, 2007
Conclusion
Historically what affected changing attitudes towards chil-
dren (such as the establishment of special legislation, differ-
ent punishments and the advent of the Children’s Court) were
twofold: the rise of positivist criminology (looking for the
causes of crime) and the availability and analysis of criminal
statistics (being able to see the patterns of offending) - both
of these meant that there was a more scientific approach
taken to dealing with juveniles. We would argue that almost
200 years later, there should still be a focus on the evidence-
based approach to deal with juvenile crime. Contemporary
research would recommend a community-based approach to
reducing youth crime such as ’communities-that-care’ and
other crime prevention type programs rather than a harsher
’name them and shame them’ perspective.3~
The law offers protection for those who are considered
worthy of such care, like juveniles and the mentally ill.
Often there is tension between justice versus welfare
approaches for juveniles, and in more recent times there are
moves to what has been called therapeutic as well as admin-
istrative/actuarial justice. The justice model takes a focus on
the deeds of the young offender and treats them therefore as
an adult would be processed; whereas the welfare approach
focuses more on the needs of the young offender. However,
while we are considering whether to name juveniles, espe-
cially in what are described as horrendous cases of sexual
assault, it should be noted that there are only two jurisdic-
tions in Australia (NSW being one) where there are specific
treatment programs for juvenile sex offenders. This is a sig-
nificant gap because age is recognised on the one hand
where punishment is concerned, but it seems to be ignored
on the other when treatment options are being developed?2
Based on our examination here, there are three reasons to
maintain the cloak of anonymity for juveniles: (1) naming
does not offer greater community protection (indeed there is
the potential for vigilante action); (2) it may interfere with
rehabilitation prospects; and (3) this kind of naming is stig-
matising rather than reintegrative. It is also imperative to
keep in mind that many young offenders only offend once in
their lifetimes and thus negative media attention can have
long-term consequences for their education and employ-
ment as well as impacting on their extended families. As has
been shown, there are alternatives to publicly naming and
shaming and these more reintegrative forms of justice can
assist reconciliation and repair harms for victhns, while
achieving a restoration of public faith through conferences
and other forms of mediation.
Finally, as High Court Justice Michael Kirby has
observed, the criminal law is becoming more complex and
this makes it more difficult to achieve justice within and
between cases.33 By the same token the crimh~al law has also
become more global with hmnan rights elements underpin-
ning what is happening in local laws in Australian jurisdic-
tions and this makes it more likely to achieve justice. The
case of naming juveniles is a clear example of how interna-
tional hmnan rights protections have the potential to exert a
calmative effect on current moves to remove good laws that
offer protections for youthful offenders .34
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